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STATEMENT OF THE CASE
Nature of the Case
Russell Greenaway appeals from his judgment of conviction for possession of a
controlled substance, challenging the district court's denial of his motion to suppress. He
contends the district court erred in denying his motion to suppress because the officers who
conducted a warrantless search of his residence did not request permission from him before
conducting the search, and the search was thus not within the scope of his Fourth Amendment
waiver. Mr. Greenaway makes this argument mindful of the district court's conclusion that the
search did not violate his rights under the Fourth Amendment because the officers had
reasonable suspicion of a probation violation and the search was reasonably related to disclosure
or confirmation of that violation.

Statement of Facts and Course of Proceedings
Mr. Greenaway was placed on misdemeanor probation after being convicted of battery
and disturbing the peace. (R., p.119.) As a term of his probation, Mr. Greenaway was required to
"submit to search without a warrant of his ... person, residence, vehicle, or any other property
over which he ... has [a] reasonable expectation of privacy, if the probation officer requests."
(R., pp.119-20; 1/28/19 Tr., p.12, Ls.4-10.) Mr. Greenaway's probation officer coordinated with
law enforcement to search Mr. Greenaway's house and outbuildings on February 22, 2018, when
Mr. Greenaway had a scheduled appointment with his probation officer at the courthouse.
(R., p.120; 6/14/18 Tr., p.9, Ls.6-23, p.15, Ls.18-22; 1/28/19 Tr., p.18, Ls.8-18.) While
Mr. Greenaway was out of his house, two officers searched Mr. Greenaway's house and
surrounding areas. (R., p.120.) The officers did not have a warrant, and did not request that
Mr. Greenaway consent to the search before they conducted it. (6/14/18 Tr., p.9, Ls.14-23.) The
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officers located two smoking pipes that later tested positive for methamphetamine and a small
bag of a green leafy substance in an outbuilding on Mr. Greenaway's property. (R., pp.11, 120.)
The State charged Mr. Greenaway by Information with two counts of felony possession
of a controlled substance, one count of misdemeanor possession of a controlled substance, and
one count of possession of drug paraphernalia. (R., pp.48-50.) Mr. Greenaway filed a motion to
suppress, arguing the evidence seized in the search should be suppressed because the officers did
not request that he consent to the search before they conducted it. (R., pp.86-94.) The prosecutor
argued the search was valid based on consent given by the co-homeowner (Mr. Greenaway's
wife or girlfriend) and based on reasonable suspicion that Mr. Greenaway had violated his
probation by missing probation appointments and testing positive for controlled substances.
(R., pp.100-05.) The district court heard testimony; reviewed a video recording of the search; and
tookjudicial notice of the transcript of the preliminary hearing. (1/28/19 Tr., p.40, Ls.4-20.)
The district court denied Mr. Greenaway's motion to suppress. (R., pp.119-28.) The
district court concluded the search was not within the scope of Mr. Greenaway's Fourth
Amendment waiver because the officers who conducted the search did not first ask
Mr. Greenaway for permission to search. (R., p.123.) The district court also concluded the search
was not conducted pursuant to the valid consent of a third party. (R., p.126.) However, the
district court agreed with the prosecutor that the search was reasonable under State v. Klingler,
143 Idaho 494 (2006), because the probation officer had reasonable suspicion to believe
Mr. Greenaway had violated the terms of his probation, and the search was reasonably related to
disclosure or confirmation of that violation. (R., pp.123-26.)
Following the district court's decision, Mr. Greenaway entered into a Rule 11 agreement
with the prosecutor pursuant to which he agreed to plead guilty to one count of felony possession
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of a controlled substance, reserving his right to appeal from the denial of his motion to suppress,
and the prosecutor agreed to dismiss the remaining charges. (R., pp.140-41, 143-52.) The parties
agreed Mr. Greenaway's sentence would be suspended, and he would be placed on probation for
three years. (6/24/19 Tr., p.5, L.23 - p.6, L.6.) The district court accepted Mr. Greenaway's
guilty plea. (6/24/19 Tr., p.15, Ls.13 - p.16, L.4.) Prior to sentencing, the case was reassigned
from Judge Wiebe to Judge Petty. (R., pp.153-54.)
After reviewing the presentence investigation report, but pnor to sentencing,
Mr. Greenaway filed a motion pursuant to Idaho Criminal Rule 33(c) to withdraw his guilty plea
and proceed to trial. (R., pp.158-61.) He argued there was just cause to withdraw his guilty plea
because the district court judge was changed after he entered his guilty plea; his guilty plea was
contingent upon the district court's acceptance of the plea agreement; and he agreed to plead
guilty solely so that he could challenge the district court's suppression ruling. (R., p.15 9.) The
district court denied Mr. Greenaway's motion following a hearing. (R., pp.171-79.) The district
court sentenced Mr. Greenaway to a unified term of six years, with two years fixed, and then
suspended the sentence and placed Mr. Greenaway on probation for a period of four years.
(9/27/19 Tr., p.18, Ls.3-17.) The judgment and commitment and order of probation was entered
on October 17, 2019, and Mr. Greenaway filed a timely notice of appeal on October 9, 2019.
(R., pp.191-94, 198-200.)
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ISSUE
Did the district court err in denying Mr. Greenaway's motion to suppress?
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ARGUMENT
The District Court Erred In Denying Mr. Greenaway's Motion To Suppress
Mr. Greenaway contends the district court erred in denying his motion to suppress
because the officers who conducted a warrantless search of his residence did not request
permission from him before conducting the search, and the search was thus not within the scope
of his Fourth Amendment waiver. He makes this argument mindful of the district court's
conclusion that the search did not violate his rights under the Fourth Amendment because the
officers had reasonable suspicion of a probation violation, and the search was reasonably related
to disclosure or confirmation of that violation. (R., pp.123-26.)
"In reviewing a district court order granting or denying a motion to suppress evidence,
the standard of review is bifurcated." State v. Purdum, 147 Idaho 206, 207 (2009) (citation
omitted). "This Court will accept the trial court's findings of fact unless they are clearly
erroneous. However, this Court may freely review the trial court's application of constitutional
principles in light of the facts found." Id. (citations omitted). "At a suppression hearing, the
power to assess the credibility of witnesses, resolve factual conflicts, weigh evidence, and draw
factual inferences is vested in the trial court." State v. Aguirre, 141 Idaho 560, 562 (Ct. App.
2005) (citations omitted).
The Fourth Amendment to the United States Constitution prohibits unreasonable searches
and seizures. U.S. Const., amend. IV. Mr. Greenaway contends the search of his residence was
unreasonable under the Fourth Amendment because it was not conducted in compliance with the
Fourth Amendment waiver language contained in his probation agreement. See State v.
Jaskowski, 163 Idaho 257, 261 (2018) (concluding a probation condition that requires a
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probationer to submit to a search "at the request" of an officer requires that the probationer be
informed of the officer's intent to conduct an impending search).
Mr. Greenaway recognizes, however, that a probation officer may conduct a search of a
probationer and his residence if the officer has reasonable grounds to believe the probationer has
violated a condition of his probation and the search is reasonably related to the disclosure or
confirmation of that violation. See State v. Santana, 162 Idaho 79, 85 (Ct. App. 2017). The Idaho
Supreme Court has recognized that "nonconsensual warrantless searches of probationers and
their property by probation or parole officers constitute an exception to the warrant requirement
independent of consent." Klingler, 143 Idaho at 497 (quotation marks and citation omitted).
Mr. Greenaway also recognizes that a probationer's residence may be searched based upon
reasonable suspicion of criminal activity. United States v. Knights, 534 U.S. 112, 121 (2001). He
nonetheless contends the officers were required to ask him for consent to search before they
searched his residence and outbuildings.

CONCLUSION
Mr. Greenaway respectfully requests that the Court vacate his conviction, reverse the
district court's order denying his motion to suppress, and remand this case to the district court for
further proceedings.
DATED this 30th day of April, 2020.

Isl Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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